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(4) Comment: Several commentors
stated that the provillion of a separate
dormitory to athletes of only, one sex.
even where no other special benefiu
were in\'olved. is inherently
di.criminatory. They felt auch
separation indicated the different
degrees of importance attached to
athletes on the basi. of aex.

Response: Comment accepted. The
provision of a leparate dormitory to
athletes of one sex but not the other will
be considered a failure to provide
equivalent benefiu III required by the
regulation.

(5) Comment: Commentora.
particularly collegell and univeraiUell,
expresaed concem that the differencel
in the rulell of intercolleBiate athletic
ulociationJ could rellult in unequal
dilltribution of beneflu and
opportunities to men'alnd women'.
athletic programl, thus pladna the
institutions in a poature of
noncompliance with nUe IX.

Response: Commentol'l made th1J
point with regard to I 8G.8(c) of the nUe
IX regulation. which reads in part

"'Tho obllg.tiOD to comply wtth (TIUa IX) I.a
not obviated or aUlMated by any nUe or
I'e!UlatiOD of uf • • • alb10tie or
other • • • ulOCiaticm • • ••

Since the pewtie. for violation of
intercollegiate athletic allociation ru1u
CW1 have II severe effect on the athletic
opportunities within u affected
program. the Department hu .....
examined thill regulatory requiremellt to
determine wbether it lbould ba
modified. Our conclusion is that
modification would not bave a
beneficial effect. mel that the pruent
requirement willatud..

Several factora BtIr into thia
deciaion. First. the cW'fereDC8. betwl.
rules afTecttna men', ud woma'.
prolfUlJ are nWDeroU aDd cbanp
conatantly. Dnpite thia. t1ut Departmct
hili been uuble to dlac:.aYu aliqle
cue in which thou dUfenmea ftIqlIin
membel'l to aet in a di.ac::ri.miDatory
mumer. SKm:ld. 'OIU rule cW'f1llUCU
mlY permit dedaiou nnltiq b:l
discrimiDatory dLltribuUoD of bllWiti
and opportunitin to ma'. uut woma'.
prolflllD& The fact that wtitutiou
respond to c:Wl'uencn inmIa by
chOOling to deny equal oppartunitia.
however. daell not meu that t1ut ru1n
themJelvea are at fault: tha mlu do nat
prohibit cboieu that would re,ult b:l
compliamc:e with ntla IX. FbWIy, the
rule, in 'question are all ut&bliahed aDd
aubfect to c:Iwlge by t1ut membenbip of
the aalodation. SiD.ce all (01' virtually
all) a8ll0ciaUon member iDatib.ltiODll aN
lIubject to ntle IX. the opportlmity
mltl for thlM iDatib1tibD.l to ruolvlI

collectivE:y a~y Nidr-sJ:..ead Title IX
compliance problems resulting from
aSllociation rules. To the extent that thill
has not taken place. Federal
intervention on behalf of statutory
beneficiariell ill both walTllDted Ind
required by the law. ConaequenUy, the
Department can follow no coUl'le other
than to continue to d.i.lIallow any
defenaes asainlt findings of
noncompliance with nue IX that are
bued on intercolle(lilte athletic
IIIl10ciation rulell.

(6) Comment: Some commentDra
sUSlested that the equalavlrase per
capita test wall unfairly skewed by the
bigb cost of some "major" men's sporu.
particularly football, that have DO
equivalently expenaive counterpart
amona women's sporta.1'hey suae,ted
that a certain percenu8e of thoM coati
(e.s.. scm of football IIcholanbips)
IIhould be excluded from th..
expenditure' on male athletn prior to
application of the equal aVlrall1 per
capita tnt.

Rapon8ll: Sinca equality of IVU.
per capita expenditurel haa bUll
eliminated u a standard of prnumecl
compliance,'the auglsticm iI no lon.pr
relevet. However, it 19U po.,ible
under thlt atl.l1ducl to exclude
expenditurea that were due to the utaN
of the IlPOn. or the ,cope of competitioD
ed thus were nat diacrilDi.llatory ill
effect. Glven the divltJ'lity of
intercollqiate athletic propmaa.
determinationa u to wbether disparities
in expenditurea were ncmdilcriminatOl'f
would have been made on a caae-by­
caM ballil. There wa. no leguaupport
for the proposition that m ubitru'J
percentage of upuditmn ,houlcl ba
excluded from the e&lculatlaDl.

(7) Comment: Sollie CODIJ.DeIltorlJ arpd.
the Dqartment to adopt vuiou fOl'lU
of team-buecl compuilODl in "'naiDI
equality of opportuD1ty betwHllllDMl'S
ud womn'. athletic pI'OInUDI. '111.,
stated that well-developeclma'.
p1"Ograma aN frequaUy'c1w'aeterizacl
.by a ffnll '"majar" teams that ban the
greatest apectator appeaL.UIl the
sreatelt tDccm:le. COlt tb81D08t to
operate, ud dOlDiDate t1ut Pf'DII'Dl b:l
other waya. They sugatecl that
womlll'l pI"OII'&lIID ,hould. be aiIDilariJ
ccmatnleted ud that campuIIbility
IIhould tbu bll required only betwn..
'"men'. major" ud '"womIIl', major"
telUD80 uut betwHa "mID'. miDor" uui
"wOIDen'alDiDor" teama.1"bema'.
tea.ma mo.t oftlll cited al appropriate
for "major" dnipation bave beG
football aDd bukatbalL with wom.'a
buketbaU uut voll.yball heiDI
frequently lelecteclas the CGUDterputa,.

&Bpt:mltI: nwe aN two problama
with th1J approach to ......ma equal

opportunity, First. neither ~hlJ st"tut,· :1or
the regulation cails ior IQentica!
programs for male and fema!e at.~letes.
Absent .ucb a requirement. the
Department cannot base noncompliance
upon a failure to provide araitr:uilv
identical pmgrams. eithl'r in whCliei 0:" In
part.

Second. no lIubgrouping of male or ­
female atudents (aluch a~ a team) may be
used in INch a way a. to diminish the
protection of the larger cin. of maiea
ud femue. in their ri@bu to equal
participation in educational benefits or
opportunitie•. Ulle of the "maior/minor"
clusification doel not meet this test
where larse participation .port.~ !!t.g..
football) are compared to maIler ones
(e'8., WOlDID'S volleyball) in IUch I
mllUler al to have the effect of
di.proportioutely providing benefits or
opportunitiell to the memben of one aex.

(8) Comment: Some commentera
lUUest that equaltty of opportunity
IIhould be measured by I "sport­
lpecific" compariaon. Under thia
approach. inltitutiona offerinl the aame
aporU to men ed women would have
u obUsation to provide equl
opportunity within nch of thoae sports.
For example. the men'a baaketball team
ed the women', buketball team would
have to receive equal opportuDitiu and
benefits.

&BpollBtI: All noted above, there is no
provision for the requirement o(
identical propms for men and women.
ed DO auch requirement will be made
by the DeputmenL Moreover. a .port­
specific comparison could actually
create unequal opportunity_ For
example. the ,porU available (or mID at
u iDltitutioD mipt include mo,t or all
of thole available for women: but the
IUD" program misht concentrate
rnourcel on apoN not available to
womB (e.... footbalL ice hockey). IA
additiaD. the aport-specific CQDC&pt
overlooD two key elurumtl of t1ut ntla
IX rqulatiOD..

FIrat. the rqulation atlltu that the
,election of lportl is to ba
nrpI'Umtativ. of atudent interuu and
abWtie, (Be.41(C)(1). A requirement that
IIport1 for the members of one a.x be
available or developed aolely OD the
bun of th_ exilteDce or develOplnet:lt
ill the program for membel'l of the other
,u could ccmflict with the retu1ation
wh.re the int8rUti ed IbWtietI of mal.
ud female ltud.ents divup.

Seccmd. the rep1atioD frames the
general c:ompliulce obUsstioDl of
recipients iD tenu of program-wide
benlfib and apportunitiu (lMU1(c). A.
implied above, nUe IX protectl the
lndividul .. a ltudmt-athleta. DOt u a
buketbaU player, 01' 1lriJDmv,

168



Federal Register / Vol. 44. No. 239 / Tuesday, December 11, 1979 I Rules and Regulations

(9) Comment: A coalition of many
colleges and univer.sities urged that
there are no objeotive standards against
which compliance with Title [X iI;1
intecollegiate athletics could be .
meallured. They felt that diversity is so
grea: among colleges and universities
that no singl!'! standard or set 01
standards co ..id practicably apply to all
affected ins:' ;ulIons. They concluded
that it wcu:d be best for individual
institutions te detennine the policies
and procedures by which to ensure
nondiscrimination in intercollegiate
athletic programs.

Specifically. this coalition suggested
that ear.h institution should create a
group representative of all affected
parties on campus.

This group would then asses. existing
athletic opportunities for men and
women. and. on the basis of the
assessment. develop a plan to ensure
nondiscrimination. This plan would then
be recommended to the Board of
Trustees or other appropriate governing
body.

The role foreseen for the Department
under this concept is:

(a) The Department would use the
plan as a framework for evaluating
complaints and assessing compliance:

(b) The Department would delemine
whether the plan satisfies the interests
of the involved parties: and

(c) The Department would detennine
whether the institutio.n is adhering to the
plan.

These commenters felt thaI this
approach to Title IX enforcement would
ensure an environment of equal
opportunity.

Response: TItle IX is an anti­
discrimination law. It prohibits
discrimination based on sex in
educational institutions thaI are
recipients of Federal assistance. The
legislative history of TItle IX clearly
shows that it was enacted because of
discrimination that currently was being
practiced against women in educational
institution•. The Department accepts
that colleges and universities are sincere
in their intention to ensure equal
opportunity in intercollegiate athletics to
their male and female students. It
cannot. however. tum over ill
reponsibility for interpreting and
enforcing the law. In Ihis case. ill
responsibility includes articulating the
standards by which compliance with the
TItle IX statute will be evaluated.

The Department agrees with this
group of commenters that the proposed
selC·assessment and institutional plan is
an excellent idea. Any institution that
engages in the assessment/planning
process. particularly with the full
participation oC interested parties as

envisione.d inJhe proposal. would
clearly reach or move well toward
compliance. In addition. as explained in
Section VIII of this Policy Interpretation.
any college or university that baa
compliance problems but is
implementing a plan that the
Department determines will correct
those problems within a reasonable
period of lime. will be found in
compHanee.
;rR Doc. 7'9-37!l1l5 Fil~d t2-I~"" II:4S .ml
DtWHO COOlE 4110-12-M
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Appendix I

DEC ;:;;2

As the director of your high school athletic association, you can directly advance
equal athletic opportunities by encouraging schools and school districts in your State
to review their athletics programs for Title IX compliance. Some schools have used
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THE ASSISTANT SECRETARY

OFFICE FOR CIVIL RIGHTS

UNITED STATES DEPARTMENT· OF EDUCATION

Dear Colleague:

This year marks the twentieth anniversary of Title IX of the Education Amendments
of 1972 (Title IX), which prohibits sex discrimination in federally assisted education
programs. This historic civil rights law has helped bring about profound changes in
American education and improved the educational opportunities of millions of
youngsters.

The results of Title IX are seen in the growing participation of women and girls in
all aSPects of American education. For example, Title IX has helped girls and
women to realize the benefits and educational opportunities of athletics programs. A
year before Title IX became law, only 294,000 girls played high school sports.
Today, that number is 2 million. At the college level, the number of female athletes
has grown from 32,000 to 120,000.

While we applaud this progress, there is still much to do. The.Office for Civil
Rights (OCR) of the U.S. Department of Education has instituted a National
Enforcement Strategy designed to help protect equal educational opportunity for all
students. Nondiscrimination on the basis of sex in athletics programs is one of
OCR's priority issues under the National Enforcement Strategy. A copy of OCR's
~ational Enforcement Strategy is enclosed for your information.

The regulation implementing Title IX contains SPecific provisions related to school
athletics (enclosed for your reference). The Title IX regulation states that no student
may be excluded from participation, denied benefits, or treated differently from
another student on the basis of sex in interscholastic, intramural, or club sports
offered by a school or school district. A number of factors are considered when
determining whether equal opportunities are available for students of both sexes.
These factors are explained in the Intercollegiate Athletics Policy Interpretation issued
December 11, 1979, which was developed to provide further guidance on what
constitutes compliance with the Title IX regulation. Although the Policy
Interpretation addressed intercollegiate athletics, its principles often apply to
interscholastic, intramural, and club athletics. A copy is enclosed for your
information.
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our Title IX Athletics Investigator's Manual to conduct self-evaluations, although it
was drafted specifically for OCR investigations. I have enclosed a copy of the
Manual for your reference.

I appreciate your efforts to enhance opportunities for female athletes in your State. If
staff in your association or the school districts have any questions about the
requirements of Title IX, they should feel free to contact the OCR Regional Office
that serves your State for information and technical assistance. For your
convenience, I am enclosing a list of our Regional Offices.

Enclosures


